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ABSTRACT 

SAMANTHA MARCONI 

BREAKING THROUGH THE BINARY, SHIFTING THE CONVERSATION: 
A MULTI-PERSPECTIVE CONVERSATION ON GAY 

MARRIAGE AND QUEER EQUALITY 

AUGUST 2011 

The dominant conversation of gay marriage legalization is currently centered on a 

limited "for or against" debate which places the Queer community and its allies in favor 

of legalization and everyone else in opposition. This limited 

"movement/countermovement" dynamic obscures and denies the complexities and 

different conversations taking place among supporters of Queer equality. Through an 

examination of diverse scholarship on same-sex marriage, this paper brings the cautions 

and critiques of the current gay marriage issue as presented by Critical Legal scholars and 

Radical scholars into dialogue with Liberal scholars and activists in order to propose a 

new way of conceptualizing the movement for Queer equality. This paper discusses the 

current issue of gay marriage as a binary debate, highlights multiple and diverse scholarly 

opinions on same-sex marriage, and argues for a more inclusive conversation of same-sex 

marriage and a multi-perspective strategy for Queer equality. 
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CHAPTER I 

MARRIAGE AND THE QUEER EQUALITY MOVEMENT 

Marriage is a vital institution. The exclusive commitment of two 
individuals to each other nurtures love and mutual support; it 
brings stability to our society. 1 

---Margaret Marshall , Goodridge (2003) 

Marriage is one of (if not the most) valued, respected, and recognizable 

institutions in our society. While civil marriage is, at its most practical level , a legal 

contract, the symbolic meaning of marriage reaches far beyond the walls of the 

courtroom into the very fabric and structure or our individual and social worlds. As with 

all established and socially-sanctioned institutions, inclusion and acceptance into 

marriage provides a level of visibility, respectability, and privilege; one becomes 

legitimized by the institution. If a certain group is denied access to an institution, that 

institution is thus delegitimizing and stigmatizing said group by limiting their access to 

social visibility, respectability, and power. The federal legal ban on same-sex marriage is 

an excellent example of institutional exclusion. The monumental significance of 

marriage in our society, coupled with the institution's heterosexual requirement, is no 

doubt the reason for the emergence of the pro gay marriage2 movement that currently 

dominates the conversation of Lesbian, Gay, Bisexual, and Transgender equality. 

1 Taken from the majority opinion written by Margaret Marshall , C.J. for Goodridge et al. v. Commissioner 
of Public Health (2003). 
2 Throughout this thesis, I will use "same-sex marriage" and "gay marriage" synonymously. 
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Marriage Moves to the Center of Gay Liberation Movement 

Marriage has not always been the ultimate goal of gay civil rights and equality. 

At the time of the Stonewall riots in 1969, generally considered to be the birth of the 

modern gay rights movement in the United States, decriminalization of homosexuality, 

police brutality, and coming to visibility and voice were much more significant concerns 

than the right to marry legally. 3 It was not until 1993, when the Baehr v. Lewin case 

(Baehr v. Miike in 1996 with a new state defendant) became the first high court ruling in 

favor of gay marriage, that the struggle for same-sex marriage hit the national stage. 

Hawaii ' s highest court ruled that excluding gay couples from marriage was 

discrimination--an unprecedented decision at the time. However, the landmark ruling led 

to considerable backlash from opponents of gay marriage. This antigay 

countermovement successfully overturned the original decision in 1998 by passing an 

amendment to Hawaii ' s constitution that explicitly denied same-sex couples the right to 

marry. 4 Although the 1998 Hawaii constitutional amendment and the subsequent 

overturning of the Baehr decision seemingly represents a loss for same-sex marriage 

proponents, Lambda Legal, counsel for Baehr, has a more optimistic view: "Beyond 

Hawaii ' s shores, the case launched one of the largest and most significant chapters in our 

movement for equality. Our work on this case also led to the beginnings of a national 

marriage coalition" ("Baehr v. Miike"). Despite the considerable backlash to gay 

3 For more information on the history of the gay rights movement see Martin Duberman's Stonewall 
(1994). 
4 Information on Baehr v. Lewin and Baehr v. Miike from Lambda Legal website . 
http://www.lambdalegal.org/in-court/cases/baehr-v-miike.html. Accessed 3 March 2011. 
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marriage rights, Baehr successfully catapulted marriage equality to the center of the gay 

rights movement. 

Since 1993, the gay marriage initiative struggles for federal recognition, 

continuously arguing the importance of gay marriage. According to Lambda Legal , 

"Only the word married conveys the universally understood meaning applicable to the 

lifetime commitment many couples make. Marriage has a meaning unmatched by any 

other word" ("Civil Unions are not Enough: Six Key Reasons Why," their italics). 

Similarly, The Human Rights Campaign asserts, "Only marriage can provide families 

with true equality" ("Marriage & Relationship Recognition"). These claims to the 

significance of marriage echo those held by the federal government. The U.S. Supreme 

Court has declared marriage a fundamental right and, either explicitly or implicitly, 

values marital ties above most other forms of kinship (Mucciaroni, Rauch, Rom, 

Strasser). Until 2004, when Massachusetts became the first state to legalize same-sex 

marriage, no state in the U.S. allowed the same privileges and rights to same-sex couples 

under the law, though Vermont did have civil unions and a handful of other states had 

some same-sex partner benefits. Despite the fact that there have been some victories for 

homosexual civil rights, many laws and legislative proposals have been introduced and 

enacted that deny same-sex marriage rights and preserve what proponents of such laws 

call the "traditional" institution of marriage. 

In short, although the Supreme Court has declared marriage to be a fundamental 

right, Congress and state legislatures have enacted several laws denying that right to 

many homosexual people. The most well-known such law is the Defense of Marriage 
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Act (DOMA), which Congress passed in 1996. 5 By defining marriage as a legal union 

between a man and a woman, DOMA prevents homosexuals from reaping the more than 

1,100 benefits and privileges that federal law affords married heterosexuals.6 Even with 

the legalization of same-sex marriage in Massachusetts in 2004, followed by Connecticut, 

Vermont, Maine, Iowa, and the District of Columbia, DOMA and other legislative 

barriers keep same-sex marriage from reaching the same status of heterosexual marriage 

(Rauch, Strasser, Mucciaroni, Pinello). Yet as law professor Mark Strasser argues, 

DOMA violates the Due Process, Equal Protection, Privileges and Immunities, and Full 

Faith and Credit clauses of the Constitution (187). The Full Faith and Credit clause 

guarantees that each state will recognize legal arrangements made in any other state. 

Hence, if a homosexual couple is married in Massachusetts, that marriage should be 

recognized as having legal effect in all other states; however, DOMA enables states that 

do not recognize same-sex marriage, and those that have specifically banned it, not to 

recognize homosexual marriages that were legally entered into in Massachusetts ( or in 

other states that permit it). 

In addition to the federal ban on same-sex marriage (DOMA), there are several 

state constitutions and statues that contain barriers to same-sex marriage and partner 

benefits. Daniel Pinello ' s article, "Location, Location, Location: Same-Sex Relationship 

Rights by State," details these restrictions and discusses the tactics taken by different 

5 The 1996 Defense of Marriage Act passed in the midst of the Baehr case, and congress declared in the 
legislative history ofDOMA that, " it was motivated by the Hawaii lawsuit" ("Baehr v. Miike"). 
6 The Human Rights Campaign (HRC) and GLAD agree that there are I, 138 benefits, rights, and 
protections provided to married couples under federal law. For a detailed list of some of these benefits, see 
GLAD 's "Marriage: Tips and Traps," and HRC 's "An Overview of Federal Rights and Protections Granted 
to Married Couples." 
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states to define marriage as a union between a man and a woman. 7 Pinello distinguishes 

between what he calls "Mini-DOMAs" and "Super-DOMAs." "Mini-DOMAs preserve 

the word 'marriage' exclusively for opposite-sex couples, but not necessarily the 

attributes of civil marriage, whereas the goal of Super-DOMAs is to restrict the word and 

all of its attributes to heterosexual pairs" (3 ). Whatever tactic is employed, most states 

have incorporated some sort of legal restrictions on same-sex couples. It comes as no 

surprise that federal and state restrictions of same-sex marriage and relationships began 

appearing at the same time gay rights advocates began making headway in the fight for 

gay marriage. This movement-countermovement dynamic has helped to shape the 

current gay marriage debate in the U.S. 

Recognizing Different Perspectives 

The issue of gay marriage is currently focused on one question: Are you for or 

against it? While this important question has succeeded in centering gay marriage in the 

highly publicized movement for lesbian, gay, bisexual, transgender, and Queer (LGBTQ) 

equality, it also serves to reduce the subject to a simple binary debate which excludes the 

complexities and conversations taking place among supporters of LGBTQ recognition 

and equality. The topic of gay marriage is complex and extends beyond simplistic 

identity politics which place the Queer8 community and its allies automatically in favor 

of marriage rights and everyone else in opposition. (In other words, those who support 

7 Pinello provides a more detailed, state-by-state breakdown of Mini and Super-DOM As in this article. 
8 For the purpose of this thesis, I will be using the term "Queer" to refer to all people on the LGBT 
spectrum from here forward . Although many in the LGBT community do not use this term to describe 
themselves, I am using Queer to represent all non-heterosexual people to avoid confusion and to highlight 
the point that all LGBTQ people are currently marginalized (in some way) by our current social system. 
Many of the authors cited will use different terminology to identify those in the LGBTQ community. 

5 



Queer rights, equality, and existence are pro same-sex marriage and those who do not are 

anti same-sex marriage.) Once one looks beyond the political, social, and legal advocates 

who dominate the mainstream Queer equality movement, it quickly becomes apparent 

that many people do not fit into this simplistic for-or-against model. Through my 

research, which has predominately focused on gay rights advocates, I have found that a 

variety of opinions exists on the significance of marriage rights. This thesis discusses the 

cautions and critiques of the current gay marriage issue as presented by Critical Legal 

scholars and Radical scholars and brings them into dialogue with Liberal scholars and 

activists in order to propose a new way of conceptualizing the movement for Queer 

equality. 

Scholars and activists employ many opinions, strategies, frameworks , and 

methods to discuss gay marriage. This thesis places these varying opinions into three 

groups. The first is composed of those scholars and activists who adopt the classical 

Liberal approach to gay marriage. By far the most prominent and popular opinion, this 

group contends that the legalization of gay marriage will secure equal rights and 

treatment for the gay community and that marriage has significant power to influence 

public opinion. The second consists of Critical Legal scholars who question the power of 

the court to influence significant social change and challenge the utility of rights for 

obtaining social equality independent of other factors. The third, consisting of Radical 

scholars, critique the institution of marriage, claiming that its normalizing power and 

perpetuation of heteronormativity will overshadow the Queer community, erasing the 

possibility of desirable and recognizable difference from the heterosexual community. 
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Many in this group advocate for a broader definition of kinship that extends beyond 

marriage ties. 

These three categories are not necessarily homogenous; rather, there are 

complexities and differences within, as well as among, these groups. The three groups 

are organized herein based on commonality of opinion and theoretical frameworks as a 

way to structure the argument, not to deny or blur difference. This is not to suggest that 

the perspectives and scholars explored in this thesis are inclusive of all conversations and 

perspectives pertaining to gay marriage. The scope of this project does not allow for a 

significant examination of such breadth, so I have narrowed the discussion to the 

aforementioned three categories to begin a multi-perspective discussion that can be 

expanded to include other perspectives, opinions, and tactics pertaining to gay marriage 

and Queer equality more generally. 

Overlap and points of connection exist among these three categories, particularly 

when employing similar theoretical frameworks. For example, some Critical Legal 

scholars included in the second group ground their work in postmodernism, and thus 

share similar arguments with Radical and Queer theory scholars included in the third. 

Also, because same-sex marriage is predominantly a legal issue, many of the scholars in 

all three groups rely on similar legal theory frameworks to discuss their arguments. 

Despite possible points of connection, scholars from the three groups tend not to engage 

with each other or include other perspectives in a meaningful or useful way. As a result, 

any proposed solution to Queer inequality will be limited to the perspectives and 

concerns of one group at the expense of the others. This thesis highlights that each 
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perspective on its own is incomplete, but rather than opposing each other, each 

perspective helps to complete the others. Instead of being oppositional, they can be seen 

as complementary to one another. There is a compelling need to bring these perspectives 

together to form a more inclusive and successful vision of Queer equality. 

This thesis is divided into three chapters. Having discussed the current issue of 

gay marriage and the three scholarly groups that create the foundation for this thesis in 

chapter one, chapter two elaborates on the perspectives in each group. In addition to 

highlighting key scholars and arguments in each group, chapter two identifies how these 

scholars frame the problem of Queer inequality and the ways in which such framing 

influences their perspective on gay marriage and possible solutions for Queer rights, 

more generally. The Liberal group is introduced and discussed first, f<_:>llowed by the 

Critical Legal group, and finally the Radical group. Finally, chapter three offers 

philosopher Chela Sandoval's theory of "Differential Consciousness" as a way to begin 

conceptualizing a new strategy for Queer equality that is inclusive of multiple 

perspectives and tactics. 
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CHAPTER II 

WHO'S SAYING WHAT?: SCHOLARLY PERSPECTIVES 

ON SAME-SEX MARRIAGE 

There is no doubt that the issue of gay marriage has become one of the most 

politically charged and polarizing debates in today's political and academic arenas. 

However, as mentioned in the previous chapter, the discourse is far from a simple binary 

reduction of pro-and-con arguments. The scholarship discussing same-sex marriage 

contains widely varying views among those who support or identify as Queer peoples. 

The Liberal group is in favor of same-sex marriage, viewing it as the ultimate kinship tie 

from which gays and lesbians should not be excluded. The Critical Legal group seeks 

answers from past judicial decisions involving equal rights for minorities, investigating 

the potential utility of the court as a means for social change and equal treatment. The 

Radicals trouble the idea of marriage as paramount, and offer alternative kinship models 

and critiques of the institution itself. Scholars represented in the two latter groups offer 

important, yet less prominent, perspectives that each directly address gaps and 

shortcomings of the Liberal argument and strategy for Queer equality. 

Inclusion and Rights through the Law: The Liberal Approach 

Classical Liberal approaches are by far the most common frameworks for equality 

movements in our recent history. Striving for inclusion into dominant society and equal 

rights for oppressed minority groups, Liberal frameworks for equality do not seek to 

change institutional structures radically or dominant ideology to any great degree. Chela 
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Sandoval defines this type of response (what she terms, "The Equal-Rights Form") in her 

book, Methodology of the Oppressed: 

These oppositional actors argue for civil rights based on the philosophy 

that all humans are created equal. Practitioners of this particular 

ideological tactic demand that their humanity be legitimated, recognized 

as the same under the law, and assimilated into the most favored form of 

the human-in-power. Aesthetically, the equal-rights mode of 

consciousness seeks duplication; politically, it seeks integration; 

psychically, it seeks assimilation. (55) 

Liberal equal-rights "oppositional actors" represent the majority of mainstream civil 

rights movements because they tend to argue for inclusion based on (rather than 

challenging) dominant ideology; thus they pose less of a threat to prevailing power 

structures than those who strive to radically challenge and change such systems of power 

and ideology. However, this is not to suggest that Liberal movements fighting for equal 

rights and treatment of oppressed minorities do not encounter opposition. According to 

Melinda S. Miceli in her article, "Morality Politics vs. Identity Politics: Framing 

Processes and Competition among Christian Right and Gay Social Movement 

Organizations," "Research on social movements recognizes that actions and demands of 

organizations often stimulate the formation of a countermovement that becomes their 

main source of oppression" (592). The federal and state bans on same-sex marriage 

resulting from successes of the gay marriage movement exemplify this 

movement/countermovement dynamic which Miceli describes. This type of oppositional 
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framing succeeds in creating a binary debate that requires individuals to "choose a side" 

within the often limiting parameters of each side of the dichotomy. The prevailing issue 

of gay marriage fits perfectly into this model. 

Representing the most politically and socially powerful, the Liberal group stands 

firmly in favor of gay marriage legalization. The pro position of the dominant marriage 

debate, liberal proponents of marriage are in direct opposition to conservative anti-gay 

opponents, who represent the other side of the binary debate. As discussed in chapter 

one, there is significant legal and political action dedicated to preserving the traditional 

definitions of marriage for heterosexuals. Yet despite this stark contrast between the two 

sides of this debate, they both share an important similarity in their attempts uphold 

normative marriage ideals. The Liberal scholars and activists in the first of the three 

groups I explore value and support the institution of marriage and do not seek to critique 

or alter it with the inclusion of homosexual people (Pinello, Rauch, Snyder). In his book, 

Gay Marriage: Why it is Good for Gays, Good for Straights, and Good for America, 

Jonathan Rauch illustrates this form ofliberalism in his approach to the subject of same

sex marriage. Rauch defines marriage as the cornerstone of civilization and a right to 

which homosexual couples should have access. His argument for how marriage, if 

opened to gays and lesbians, would thrive and how individuals (both gay and straight) 

would benefit from it is compelling, even as it is reductive and slightly exaggerated. 

Rauch makes the overly broad statement, "If homosexuality has long seemed grotesque 

and threatening to heterosexuals, and if heterosexual convention has often seemed cruel 

and oppressive to homosexuals, the main reason is not the difference in sexual orientation 
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as such but, rather, the marriage gap" (3). He reduces the tension, animosity, and hate 

straight people have and have had for gays and lesbians (and, to some extent vice-versa) 

to the arena of marriage. 

In addition to his book, Jonathan Rauch's article, "Not Whether but How: Gay 

Marriage and the Revival of Burkean Conservatism," argues that the approach to same

sex marriage in the U.S. is a conservative one. By "conservative," Rauch does not mean 

socially or even politically conservative as we typically associate the term with the 

political right, but instead as a particular branch of conservative social thought called 

"Burkean conservatism." According to Rauch, the Burkean ideology values continuity 

and tradition, appreciates institutions and norms, and respects the outcomes of gradual , 

bottom-up change (5). Using this definition, Rauch claims that the way gay marriage has 

actualized in the U.S. is in line with this brand of conservatism. For example, Rauch 

argues that gay marriage is "good for social order because it provides gay couples with .. 

. [the ability to] build stable families that are integrated into their communities," and that 

gay marriage has followed a natural bottom-up progression over the past century (5). 

Rauch subscribes to this concept of gay marriage, not wanting to transform the institution 

of marriage, but rather, striving to make it inclusive for gays and lesbians. 

Joining Rauch in his so-called "conservative" view (what I am calling a "Liberal" 

view) of same-sex marriage, Daniel Pinello provides a political science approach from 

which to argue for the importance and necessity of gay marriage. Pinello ' s text, 

America 's Struggle for Same-Sex Marriage , offers a socio-historical account of the same

sex marriage movement, focusing primarily on the circumstances and events preceding 
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and following the Goodridge case, which overturned the ban of same-sex marriage in 

Massachusetts. Relying heavily on interviews with public officials, representatives from 

local and national interest groups, and gay couples who attempted to ( or did, in fact) 

marry, the author attempts to present the realities and opinions of those directly affected 

by gay marriage. Pinello stands firmly in favor of gay marriage, asserting that an 

affirmative judicial ruling will have a significant impact on popular opinions of Queer 

peoples and secure their positions as equal citizens in society. He, like Rauch, places 

significant power and authority in the institution of marriage. However, it must be noted 

that Pinello only interviewed people from the gay community who were actively in favor 

of same-sex marriage and in monogamous relationships, thus only representing a 

particular subgroup of the Queer community. 

Adding a legal rights perspective to the Liberal group ' s arguments, Claire Snyder 

argues in her book, Gay Marriage and Democracy: Equality for All, that same-sex 

marriage is necessary to uphold the foundation of liberal democracy and deconstructs 

conservative theological and tradition-based arguments in an effort to show how they 

contradict the United States ' theoretical and political foundations of rights and justice. 

Using legal and political theory, constitutional law and legal decisions, and religious 

traditions as the foundation of her argument, Snyder presents overwhelming evidence for 

the legalization of same-sex marriage. While Snyder is firmly positioned in the Liberal 

wing of the gay marriage debate (similar to Rauch and Pinello), her book does include 

recognition of the Radical view of the issue that is absent from the work of many other 

Liberal scholars. In her final chapter, Snyder engages in a thoughtful and direct dialogue 
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with Queer theorists and Radical scholars who see the movement toward gay marriage as 

problematic and limited, both highlighting and addressing their critiques while further 

defending her position. 

Providing evidence for the proponents of gay marriage legalization, William 

Eskridge and Darren Spedale's text, Gay Marriage: For Better or for Worse? What 

We 've Learned from the Evidence, offers empirical insights into the question of whether 

gay marriage will ultimately undermine or destroy the institution of marriage in the 

United States by looking at how the institution of marriage has changed and remained the 

same with the inclusion of same-sex couples in Scandinavian countries. The authors find 

that since 1989, when same sex couples were granted all the same rights and privileges of 

marriage in Denmark (although under a different name), the institution has been 

invigorated and reinforced, further solidifying its power and importance. Thus, 

conservative claims that gay marriage will bring the end of traditional marriage and 

family structures were disproven using the Scandinavian model. This study offers 

considerable hope for the Liberal proponents of gay marriage in the United States, but 

also a significant warning to Radical pro-gay advocates who believe that marriage is a 

problematic and normalizing institution that should be radically changed. 

Proponents of gay marriage represented in the Liberal group argue that admission 

into the institution will secure the rights, privileges, and social acceptance that people in 

the Queer community have been so long denied. Since marriage is one of society ' s most 

recognizable and valued institutions, the admission of a previously denied group holds 

the potential for access to a greater number of rights and privileges, as well as a symbolic 
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victory for Queer people. 9 Many Queer individuals wish to have their relationships 

valued by the law and seek the privilege that accompany such validation. In this sense, 

the Liberal group's perspective on gay marriage is extremely important. However, 

although this approach is supported by many in the Queer community and similar 

arguments can be found in many past civil equality movements, there are significant 

limitations to liberal tactics. 

By arguing that inclusion into the institution of marriage will ensure ( or at least, 

significantly help to ensure) equal rights and social acceptance for Queer people, Liberal 

scholars and their strategies for equality largely ignore or leave behind those who are not 

in monogamous relationships. If the institution of marriage will secure equality to those 

who marry, what of those who choose not to enter the institution? Additionally, 

acceptance of another group into the institution of marriage could help to further 

strengthen the societal belief that marriage is the most significant and meaningful form of 

kinship, thus further stigmatizing those who are not married. Is it possible that same-sex 

marriage legalization, as envisioned by those in the Liberal group, could result in a 

profound rift within the Queer community, causing married couples to be more accepted 

by dominant society and unmarried individuals to be seen as even more deviant and 

deficient? These are questions and concerns that are not addressed by the Liberal 

perspective. By representing the Queer community as homogenous and single-voiced in 

the struggle for marriage equality, Liberal scholars and activists are in danger of 

9 Some Liberal Legal scholars and Critical Race scholars highlight the importance of equal rights for 
oppressed minority groups. See Randall K~n~edy ' s~ "_Ma~in Luther King 's Constitution: A Legal History 
of the Montgomery Bus Boycott;" and Patncia J. Willtams , The Alchemy of Race and Rights: Diary of a 

law Professor. 
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essentializing the community they seek to represent. 10 By ignoring difference and 

advocating inclusion, they are denying the multiplicity of identity, opinion, and 

experience that exists within the Queer community. 

Another drawback of the Liberal group's argument for gay marriage is their 

reliance on and confidence in the legal system to secure and maintain rights for 

marginalized groups, as well as significantly impact social opinion. Legal and legislative 

decisions are not static and can be changed as social norms and frameworks change, thus 

there is no guaranty that court rulings and laws which favor same-sex marriage ( or any 

Queer civil rights issue) cannot be challenged or even overturned. Largely, the Liberal 

arguments for same-sex marriage do not address possible problems of essentialism and 

legal limitations. The scholars in the two remaining groups critique these limitations of 

the Liberal strategy. 

Troubling Equality through the Law: The Critical Legal Approach 

As previously stated, Liberal frameworks for equality function on the belief that 

law and legislation are one of (if not the most) useful tools in securing equal treatment for 

minority groups. In contrast, scholars in Critical Legal Studies (CLS), such as those who 

make up the second group, trouble the idea that the law is largely effective in both 

changing public opinion and securing rights that will bring meaningful change. 

However, there is diversity of opinion among those who question the status and 

10 For some examples of essentialist arguments and their critiques, it is useful to look at the works of some 
Feminist Critical Legal scholars and Critical Race Theory scholars. See Catharine MacKinnon 's, "Keeping 
it Real : On Anti-Essentialism;" Angela P. Harris ' "Race and Essentialism in Feminist Legal Theory;" 
Patricia A. Cain 's "Feminist Juristprudence: Grounding the Theories;" Joan Williams ' Implementing 
Antiessentialism: How Gender Wars Tum into Race and Class Conflict;" and Kimberle Crenshaw's' 
"Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination 
Doctrine, Feminist Theory and Antiracists Politics." 
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effectiveness of the law; thus this group by no means represents a monolithic view of the 

legal institution. There are various tactics and arguments that different scholars employ 

to critique the dominant Liberal view of rights and civil equality. However, the beliefs 

that the law is limited and unstable, is structured to replicate systems of domination and 

power in society, and is largely ineffective as a means to challenge and change social 

opinion on its own are all common, to some extent, to scholars in this group. 11 As such, 

Critical Legal scholars provide useful cautions and critiques to Liberal proponents of 

same-sex marriage and help to address some of the gaps in the Liberal argument. 

Since the issue of gay marriage is predominantly a legal one, much of the 

scholarship focuses on judicial and legislative frameworks and historical references to 

previous civil rights cases. Jack Balkin' s article, "What 'Brown' Teaches Us About 

Constitutional Theory," discusses the ways in which Brown v. Board of Education is 

useful in analyzing social, political , and legislative forces that impact landmark Supreme 

Court decisions. Balkin argues that, most often, the courts will rule in accordance with 

the opinions and trends of powerful, national elites and political majorities. Thus, he 

states that minority rights are granted most often through court decisions when the 

minority group holds political power and influence in national politics. He provides 

detailed accounts of the Court' s rulings in Brown, Roe v. Wade, and Lawrence v. Texas , 

as well as the socio-political and legislative movements that both preceded and followed 

each case. Balkin ' s assertion that higher courts rarely impact national public opinion 

11 See Mark Tushnet 's "An Essay on Rights ;" Kristin Bumiller's "Victims in the Shadow of the Law: A 
Critique of the Model of Legal Protection;" and Mark Kessler's, "Legal Mobilization for Social Reform : 

Power and the Politics of Agenda Setting." 
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stands in direct contrast to liberal proponents of gay marriage who view the courts as the 

ultimate influence of society, and thus the most useful tactic for securing gay rights 

(Pinello, Rauch). 

Echoing Balkin's argument, Gerald Rosenberg's book, The Hollow Hope: Can 

Courts Bring About Social Change?, provides significant legal, political, and historical 

evidence for his claim that the courts are considerably limited in their ability and 

authority to provide meaningful legal and social change to oppressed minority groups. 

His analysis of Brown, Roe, and same-sex marriage/civil union rights (Baehr, Baker, and 

Goodridge) contributes to the debate over the significance of judicial decisions with 

regard to social change. Are the courts the most effective tool for pro-gay marriage 

advocates, or do other social forces need to be mobilized? What are the benefits and 

consequences of pursuing judicial reform and what can we learn from legal history? 

These are some of the questions that form the foundation for the judicial and historical 

approaches to same-sex marriage legalization. 

In addition to Brown, Roe, and Goodridge, Loving v. Virginia , the Supreme Court 

case that legalized interracial marriage on a federal level, has provided fruitful judicial 

evidence for legal scholars discussing same-sex marriage. Julie Novkov explores the 

potential utility of putting the historical debate over anti-miscegenation laws in dialogue 

with current conversations centering on the legalization of gay marriage in her article, 

"The Miscegenation/Same-Sex Marriage Analogy: What Can We Learn from Legal 

History." However, she cautions against the over-simplification of the comparison of 

race and sexuality as seen, for instance, in Evan Wolfson ' s Why Marriage Matters: 
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America, Equality, and Gay People's Right to Marry. Wolfson offers a classical Liberal 

approach to gay marriage as he invokes the rhetoric of civil rights while remaining 

uncritical of the institution, itself. He also makes direct comparisons to the black civil 

rights movement of the 1950s and 1960s, exemplifying the "like race" arguments 

critiqued by Novkov and other Critical Legal scholars and Queer theorists. 

Analogies between interracial marriage ( as well as other Black civil rights cases) 

and same-sex marriage are common, particularly among legal scholars, and according to 

Novkov, the historical, social, and political distinctions are often lost in these analogous 

"like race" arguments. Her article includes useful judicial and legal history regarding 

interracial marriage, as well as important information concerning the incorporation and 

retention of white supremacy and heterosexuality as central components to state interest 

and control. Novkov provides thought-provoking links between the role of race as a 

governmental and social tool to promote racial dominance that worked to justify and 

uphold anti-miscegenation laws, and the role of normative heterosexual marriage and the 

means through which anti-same-sex marriage legislation and rhetoric has reified the 

importance of heterosexuality and heterosexual marriage to the state. In addition to the 

detailed information regarding interracial marriage and same-sex marriage, Novkov 

emphasizes the importance of recognizing the differences and points of inapplicability 

between historical civil rights claims based on race and those based on sexuality. She 

carefully explains the difference between identifying common trends and implying 

sameness, offering cautionary critiques of the latter analytical technique. 
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As scholars like Novkov claim, historical contexts are essential to understanding 

current social and legal realities. A detailed and thoughtful historical investigation of 

homosexuality in the United States, George Chauncey's book Why Marriage? The 

History Shaping Today's Debate Over Gay Equality provides a much-needed contextual 

analysis of how the same-sex marriage debate evolved through present day. Chauncey 

offers insights into the emergence of homosexuality as a threat to morality, family, and 

eventually marriage and the similarities between the rhetoric of miscegenation and same

sex marriage. More importantly, while Chauncey positions himself in favor of gay 

marriage rights, he also cautions both opponents and proponents against expecting 

immediate and inflated results: 

The segregationists were wrong, after all. The legalization of interracial 

marriage did not end notions of racial difference or patterns of racial 

domination and inequality, though it surely has complicated them. 

Similarly, it seems clear that the fears of those opposing same-sex 

marriage that it will undermine heterosexuality and gender difference are 

as exaggerated as the hopes of some marriage advocates that it alone will 

secure full gay and gender equality. (164) 

In this statement, Chauncey effectively addresses arguments on all sides of the same-sex 

marriage debate, stating that gay marriage will not dramatically alter public opinions of 

homosexuals or immediately secure equal rights, nor will it drastically change the 

heteronormative institution of marriage. 
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Through the use of historical legal and social evidence, scholars in the Critical 

Legal group offer important critiques to classical Liberal legal and rights theory utilized 

by scholars and activists in the Liberal group. By problematizing the effectiveness of the 

courts to significantly influence social opinion, or to dramatically improve the treatment 

of minority groups, Critical Legal scholars offer a significant warning to those who 

single-mindedly pursue same-sex marriage legalization as the best avenue for equality. 

However, one significant drawback to the Critical Legal approach is that it does not offer 

many tangible alternatives to improving the lives of oppressed minorities. The Liberal 

approach at least has a clear strategy, however limiting it may be. How does one use the 

information and cautions provided by Critical Legal scholars to obtain or work toward 

meaningful liberation? 

Critical Legal Studies (CLS) critiques can be useful in several ways, the most 

important being their ability to point out gaps and problematic strategies in current legal 

tactics. Theory must inform praxis. In other words, a well-thought-out theoretical 

conversation must be had in order to frame a problem and ways to bring about a solution. 

Critical Legal theory can help to inform Liberal strategies in bringing about meaningful 

change for Queer people. Adopting the CLS recognition that the law is neither objective 

nor stable could shift Liberal desires of assimilation and acceptance without institutional 

or ideological change. Some CLS scholars also argue that rights are potentially harmful 

because they tend to favor those already in power, work to maintain the status quo, and 

help to depoliticize social mobility that occurs outside the courtroom. This is also a 
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useful critique of current Liberal strategies that center on acquiring access to rights. 12 

CLS emphasizes the importance of re-politicizing social action, which can help to 

broaden the Liberal strategies to include non-legal realms in the movement for equality. 

Redefining Kinship and Promoting Recognizable and Valued Difference: The 

Radical Approach 

Perhaps the most diverse of the three groups, Radical perspectives offer still more 

critiques of the Liberal perspective and argue for dramatically different strategies for 

Queer equality that extend beyond marriage. I define the term "Radical" as perspectives 

and tactics that seek to disrupt, explode, and significantly challenge dominant and 

oppressive ideologies and institutions. Scholars in this group do not desire assimilation 

and acceptance into current social frameworks because they see these frameworks as 

problematic and oppressive. Within the Radical group, I have identified two subgroups. 

The first is most concerned with troubling the dominant and heteronormative idea of 

marriage as the foundational basis of family. I use Sandoval ' s definition of "the 

revolutionary form" to describe this subgroup. 

Practitioners of the revolutionary form believe that the assimilation of 

such myriad and acute differences is not possible within the confines of 

the present social order. Instead, they reason, the only way that society 

can affirm, value, and legitimate these differences will be if the categories 

by which the dominant is ordered are fundamentally restructured. The aim 

12 See Tushnet ' s "An Essay on Rights. " 
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of such radical transformation is to lead society toward the goal of 

functioning beyond all domination/subordination power axes. (55-56) 

By arguing for a radical redefinition of kinship, scholars in this subgroup seek to extend 

the privileges and validation of marriage to all forms of kinship, thus releasing marriage 

from its dominant status. 

In a slightly different Radical approach, scholars in the second subgroup argue for 

desirable and recognizable difference from dominant and oppressive ideologies through 

the overt expression of such difference. In other words, they wish to maintain a "Queer" 

identity. Again, I use one of Sandoval's categories, "the separatist form," to define this 

group. As Sandoval explains, "This form of political resistance is organized ... to 

protect and nurture the differences that define its practitioners through their complete 

separation from the dominant social order" (56). The arguments proposed in this 

subgroup maintain that inclusion into dominant society erases the possibility of desirable 

difference and wish to maintain a Queer identity that is not threatened by pressures to 

conform and disappear into sameness. Both subgroups provide a distinctly different 

approach than that argued for by Liberal proponents of same-sex marriage. 

In contrast to the Liberal position on marriage, there are several scholars who 

question the status of marriage as paramount in our society and argue for a new, broader 

definition of kinship. For example, in his article "Variety in U.S. Kinship Practices, 

Substantive Due Process Analysis and the Right to Marry," C. Quince Hopkins considers 

as problematic the Supreme Court's decisions that position marriage as the core relation 

in U.S. kinship ties and the Court' s implicit claim that such decisions reflect the majority 
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of Americans' historical and traditional cultural understandings and practices ( 668). The 

author states, "The aim is not (necessarily) to destabilize marriage itself, but rather, to 

resituate it within a broader framework of kinship relationships as actually practiced in a 

variety of cultural groups in the United States" (668-69). Hopkins enlists the research 

findings of several anthropologists, sociologists, and historians to exemplify the various 

ways different cultural/ethnic communities in the United States view kinship. He also 

examines several Supreme Court cases on which the Court has based its rulings, at least 

in part, on the understanding of marriage as the primary structure of kinship in the U.S. 

The historical and cultural findings of scholars such as Hopkins show that, 

although heterosexual marriage is present in all groups depicted, other forms of kinship 

ties are equally, if not more, important than marriage. These additional examples of 

kinship relationships include the mother/child relationship, sibling ties, spiritual family 

connections, extended family, and friends/members of the community. In all of the 

groups discussed in Hopkins ' article, the above-listed kinship ties constitute an equal , if 

not greater, importance than marriage ties. It is important to note that the findings of the 

white, urban, middle-class, and heterosexual American group were consistent with the 

idea of marriage as paramount upheld by the Court. This finding could support the claim 

that the Supreme Court ( along with other social institutions) reflects the beliefs and 

practices of white, middle-class, heterosexual America, instead of all Americans. Not 

only does this article point out the variety of different ways Americans view kinship, it 

also exposes the Supreme Court ' s decisions and rationale to be race, class, and sexually 

oriented; thus, Hopkins is calling for a broader understanding of kinship relationships that 
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extend beyond traditional marriage. The author's argument helps open the door to same

sex marriage legislation, but also suggests the possibility of restructuring kinship laws to 

be more inclusive of all Americans. 

Moving from Hopkins ' argument to broaden kinship definitions in the law, Nancy 

D. Polikoff provides an interesting and provocative assessment of same-sex marriage 

arguments that adhere to traditional understandings of marriage as an institution. Her 

article, "We Will Get What We Ask For: Why Legalizing Gay and Lesbian Marriage 

Will Not 'Dismantle the Legal Structure of Gender in Every Marriage,"' does much more 

than propose possible expansions on kinship definitions; it argues that legalizing same

sex marriage will not transform the inherent hetero-centric and gendered construction of 

the institution, but instead will reinforce them. Polikoff speaks directly against the claims 

of writers such as Rauch, situated in the Liberal perspective. The majority of her 

argument centers around claims made by Attorney Tom Stoddard that the legalization of 

same-sex marriage will provide practical economic benefits to homosexual couples, 

legitimization of homosexual relationships in the eyes of society and gay and lesbian 

individuals, and a possible means to transform the current gendered state of marriage 

itself (1535-36). Using Stoddard' s own historical and anthropological evidence, as well 

as examples from past and current arguments for abortion rights and gay and lesbians in 

the military, Polikoff shows that the historical evidence of same-sex marriage and the 

current rhetoric used to secure the benefits of marriage for gays and lesbians only 

reinforces the idea that traditional heterosexual marriage is paramount. 
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The arguments for same-sex marriage appeal to conservative frameworks and 

assure opponents that legalization will not alter or critique the institution, as it is currently 

understood. They do, however, imply sameness, or the desire of homosexual couples to 

emulate heterosexual couples, denying that differences exist and that those differences 

are valid. Polikoff makes this clear in the conclusion to her article by stating: 

Advocating lesbian and gay marriage will detract from, even contradict, 

efforts to unhook economic benefits from marriage and make basic health 

care and other necessities available to all. It will also require a rhetorical 

strategy that emphasizes similarities between our relationships and 

heterosexual marriages, values long-term monogamous relationships and 

heterosexual marriages, and denies the potential of lesbian and gay 

marriage to transform the gendered nature of marriage for all people. 

(1549) 

Polikoff is clearly stating what she sees as the limitations and potential harm of 

legalizing same-sex marriage. She provides a compelling and persuasive cautionary 

argument against Liberal approaches to homosexual marriage initiatives; however, in this 

article she does not take into account what the legalization of same-sex marriage means 
' 

for Queer Americans. Do some see it as liberating, validating, or potentially 

transformational? 

Polikoff addresses the importance of marriage inclusion for many Queer couples 

and families in her more recent book, Beyond (Straight and Gay) Marriage: Valuing All 

Families under the Law. Still advocating for a broader and more inclusive definition of 
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kinship under the law, in this book Polikoff takes a far more understanding tone with 

regard to Liberal proponents of gay marriage. Instead of harshly criticizing their push for 

marriage legalization, she recognizes their opposition to conservative anti-gay rhetoric 

and discrimination as "an honest, worthy, and just cause" (208). She supports Liberal 

efforts, even though she argues their tactics are limited an restricting to many who do fit 

dominant society' s model of family. This valued inclusion of a differing perspective is a 

hopeful deviation from the simple "for or against" binary of same-sex marriage. 

While many in the Radical group argue for broader kinship definitions to be 

equally valued under the law, 13 other Radical scholars critiquing marriage as an avenue 

for Queer equality are more concerned with asserting and maintaining valuable and 

desirable difference apart from dominant ideology and institutions.
14 

Offering a more 

abstract theoretical approach to the critiques of gay marriage, Katherine Franke, in her 

article "Sexuality and Marriage: The Politics of Same-Sex Marriage Politics," discusses 

the ways in which the Liberal gay marriage movement has positioned (predominantly) 

white, class-privileged, able-bodied, gender-normative, monogamous couples at the 

forefront of public and legal view. According to the author, this move is intentional and 

provides tangible evidence of the conservative liberal claim, "we are just like you." 

Normalizing the Queer community is an important (and effective) element of the pro-gay 

marriage debate. The problem with this tactic, according to Franke, is that it ignores so 

many radical , non-gender normative, non-white, disabled ( et al.) Queers. Not everyone 

can attain (or wants) the normalcy that marriage brings. This is a helpful example of a 

13 Those I have included in Sandoval 's definition of "The Revolutionary Form." 
14 Those I have included in Sandoval 's definition of "The Separatist Form." 
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Queer theory critique of the pro-same-sex marriage movement and speaks directly to 

some liberal social scientists' (such as Pinello's) claims that the "gay community" is in 

favor of same-sex marriage. 

According to Queer scholars who advocate for maintaining and celebrating 

difference over assimilation, it is useful to look at marriage as a dominant ideology that 

has been critiqued for its normative and assimilating power. Marriage has come into 

social dialogues recently, following the landmark decision in Massachusetts which allows 

same-sex marriage (Goodridge 2003). Similar theoretical queries discussing the 

assimilative qualities of marriage have been posed by Queer theory and critical legal 

scholars; exploring the question, "Will gays Queer marriage or will marriage straighten 

Queers?" Katherine Franke and Judy Rohrer both address this question and express 

concern for the probability of the latter option. Because marriage is a dominant ideology 

in our society, there is a very real possibility that those Queer/LGBT couples who choose 

to enter into marriage ( assuming it becomes federally recognized) will become 

normalized and disappear into heteronormative sameness. At the same time, there is also 

a danger that those who cannot or choose not to assimilate, will be further stigmatized 

d . 1· dis an margma 1ze . 

Continuing the conversation of blurring difference and reproducing problematic 

systems of power, Anna Kirkland, in "'Who is Transforming Whom' : Victorious 

15 It is useful to took at similar arguments of maintaining difference and a Queer identity in the face of 
another normalizing institution; motherhood. Bonnie Mann 's, "The Lesbian June Cleaver: Heterosexism 
and Lesbian Mothering," and Claudia Card 's, "Against Marriage and Motherhood. " In addition , Queer 
scholars and activist also speak to the mainstreaming of the gay liberation movement that has succeeded in 
further marginalizing people of color, the gender-Queer, the visibly disabled, the "street people" (Rivera), 
and others who cannot easily assimilate into dominant society. See Sylvia Rivera's "Queens in Exile," and 

Ivan Coyote's"A Butch Roadmap." 
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Transsexuals and Other Gender and Sexual Variants in the Courts," addresses this issue 

through her examination of several court cases involving transsexual parents. 16 In all of 

the cases described in the section, "Protecting Transsexual Parents: Law's Normalization 

of Gender and Sexuality in the Family," the children in question were born into 

heterosexual relationships including a mother and a father. After the couple divorced or 

separated (following the transition of one partner), custody became an issue. Among the 

cases discussed in the article, custody (partial) was awarded to the transsexual parent only 

when they renounced or were not involved in Queer communities or activities, and when 

they conformed to or fit the traditional gender norms of their chosen sex. In other words, 

in order to be victorious and remain parents with custody rights, the plaintiffs had to 

prove that they were not socially disruptive or deviant. Kirkland states that these acts of 

assimilation serve to reinforce problematic and harmful systems that see differences as 

deficient. Like Rohrer and Franke, Kirkland asserts that the representation of visible 

difference presents possibilities for challenging dominant structures rooted in 

heterosexism that seek to normalize and obscure variation. 

The Radical group is comprised of arguments that differ dramatically from the 

Liberal approach to same-sex marriage. Like the Critical Legal group, Radical scholars 

critique specific tactics and theoretical frameworks employed by those in the Liberal 

group and point out issues that are largely ignored. Radical arguments help to address 

such questions as the following: Who is being left behind? What of those who do not 

16 While this article is not specifically about same-sex marriage, it discusses a subgroup of the Queer 
community and offers a potential bridge betwe~n Liberal argum~nts that seek validation through the courts, 
Critical Legal arguments that trouble the effectiveness ?f producing change through the courts, and Radical 
arguments that advocate for recognizable and valued difference. 
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desire assimilation? Is there a way to broaden the conversation of kinship and 

availability of rights and privileges? These questions represent significant gaps in the 

Liberal approach. By asserting the need to challenge the status of marriage and the 

ideological frameworks that support and reinforce domination and oppression, Radical 

proponents of Queer equality provide a new possibility for legal and social equality that 

does not have to completely discount same-sex marriage legalization. They also 

represent a Queer-pride model that is not focused on assimilation, but rather on the 

assertion of difference as valuable and desirable, not as deviant or deficient. In this 

sense, the "We are just like you" model used by the Liberal group is rejected by the 

Radicals. However, similar to the Critical Legal approach, some of the Radical 

arguments (particularly those in the separatist subgroup) are heavily theoretical and lack 

clear models for implementation. But, just like CLS scholars, separatist Radicals offer 

theoretical frameworks that can help to inform action. 

Conclusion 

When we speak only of marriage rights, we are ignoring the fact that there are 

many Queer-identified individuals who do not wish to join the institution or who wish to 

change and expand the dominant structure. We are also overlooking the fact that, as 

Critical Legal scholars remind us, recognition of certain rights under the law does not 

necessarily bring social equality, nor does it always ensure the stability and longevity of 

such rights. However, keeping these critiques in mind, it is also problematic to deny that 

many Queer individuals do desire to be accepted into the institution of marriage, and that 

admittance into such an institution can represent an important symbol of social 
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acceptance. The scholars discussing same-sex marriage, regardless of the argument, offer 

great potential for future research on the possible outcomes of same-sex marriage 

legalization and its impact on Queer rights and equality. As shown previously in this 

chapter, these three groups, while seemingly distinct offer possibilities of a larger, more 

inclusive vision for Queer equality when placed in conversation. Limitations and gaps in 

each group ' s argument can be broadened and filled by the inclusion of perspectives, 

critiques, and tactics represented in the other two groups. By abandoning the binary 

structure of the debate, we can begin to imagine a way towards a more inclusive 

conversation that can yield different strategies and tactics for equality. 
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CHAPTER III 

BEGINNING A NEW CONVERASTION 

As explained in chapter one, the issue of gay marriage has become one of the 

most politically charged and polarizing debates in today's political and academic arenas. 

However, the discourse is far from a simple binary reduction of pro-and-con arguments. 

The scholarship discussing same-sex marriage reveals diverse views among those who 

support or identify as Queer peoples. Some are in favor of same-sex marriage, viewing it 

as the ultimate kinship tie from which gays and lesbians should not be excluded. Others 

seek answers from past judicial decisions involving equal rights for minorities, 

investigating the potential utility of the court as a means for social change and equal 

treatment. Still others trouble the idea of marriage as paramount and offer alternative 

kinship models and critiques of the institution itself. All three perspectives discussed 

above should be present in the current battle for Queer equality. Chapter two presented 

possibilities for forging connections across difference, but the question still remains: How 

do we incorporate multiple and often conflicting opinions into a successful liberation 

movement? What framework can encompass such variety of opinion and still bring about 

meaningful change? 

"Differential Consciousness": A Framework for a Multi-Perspective Strategy 

There are limited examples of frameworks and theoretical models that can 

encompass such diversity of opinions and strategies as are present in the Queer equality 

movement. However, Chela Sandoval ' s theory of Differential Consciousness may be a 
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fruitful place to begin. Using a strategy employed by U.S. feminists of color in their 

participation in the 1970s white women' s liberation movement, a strategy, or mode of 

resistance that Sandoval calls "The Differential Form of Consciousness," she shows how 

movement between and among oppositional consciousness forms can be a strategy in its 

self. 

The differential mode of consciousness is one of five modes of consciousness 

described by Sandoval, the first four representing binary-oppositional forms of 

consciousness. Sandoval describes the fifth, the differential mode of consciousness as 

representing "the variant; its presence emerges out of correlations, intensities, junctures, 

crisis" (57). She goes on to assert: 

I think of this activity of consciousness as the "differential ," insofar as it 

enables movement "between and among" ideological positionings (the 

equal-rights, revolutionary, supremacist, and separatist modes of 

oppositional consciousness) considered as variables, in order to disclose 

the distinctions among them. In this sense, the differential mode of 

consciousness functions like the clutch of an automobile, the mechanism 

that permits the driver to select, engage, and disengage gears in a system 

for the transmission of power. (57) 

The differential mode of consciousness as described here differs from the first four 

"oppositional forms" in that it is not static. Differential consciousness engages with other 

forms consciousness, not as independent strategies, but as tactics that can be employed 

based on the needs of a given circumstance. 
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Differential consciousness, as applied to Queer equality, offers significant 

possibilities for producing inclusive social change. Because this theory allows for 

numerous, individualized tactics based on the needs and issues of each sub-group, the 

multiplicity of identity and opinion within the Queer community is both highlighted and 

respected. The Queer community is not a homogeneous group; however, too often 

differences are denied or obscured in an effort to present a united front against 

homophobia. When speaking of Queer rights and access, often other identities held by 

Queer individuals are lost. In addition to sexual identity, Queer people also have racial , 

ethnic, gender, religious, and class (to name a few) identities that often conflict with or 

complicate their experiences as Queer people. As such, arguments or tactics for Queer 

equality will most likely look different for those who are of color and combating racism 

in addition to homophobia. Similarly, the concerns of a transwomen or a genderqueer 

butch may differ from those of a gender-normative white woman who does not have the 

same stigma of visible gender difference. 

Different identities may call for different tactics. The Liberal approach to same

sex marriage may be ideal for those individuals who, aside from their sexual orientation, 

conform to dominant ideological standards. However, the "we are just like you" 

approach of many Liberals may not be effective for those who hold multiple oppressed 

identities. Perhaps a Radical approach that asserts valued difference rather than sameness 

would be better suited in certain instances. Similarly, a Liberal strategy for marriage 

rights and benefits seems ideally suited for those in a monogamous relationship, but a 

Radical tactic that focuses more on broadening kinship ties through the law is more 
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fitting to those whose family structures do not mirror that of the nuclear family. In 

addition, a Critical Legal approach may be useful to employ in preliminary stages of 

activist tactics or legal action. Perhaps in some situations, arguing for rights or access 

into institutions is important, especially within the context of a symbolic victory for a 

marginalized minority group. 17 However, in other situations, a more political approach 

that challenges the dominant rhetoric of rights as innate and available to everyone should 

be employed. Instead of positioning marriage as a basic human right that should be 

available to everyone, regardless of sexual orientation, perhaps homophobia and 

heterosexual privilege should be highlighted. Differential consciousness allows for 

different tactics to be employed based on the circumstances and desired outcome of a 

given situation. 

As discussed throughout this thesis, the same-sex marriage debate is 

predominantly focused on a binary model that offers a reductive, "pick a side" option for 

inclusion. As a result, the two sides get trapped. "Oppositional social movement 

organizations get locked into their master frames and seem unable to respond creatively 

to changing political circumstances or issues" (Miceli 608). Differential Consciousness 

provides an alternative to the movement/countermovement model Miceli describes. It 

offers new framework that is multi-faceted and inclusive, and also holds the possibility 

for creativity and imagination. No longer limited to an exclusionary "for-or-against" 

model of many social movements, Differential Consciousness acknowledges that social 

17 As argued by many Critical Race scholars such as Williams. 
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actors can choose different tactics in different situations, thus perhaps prompting the 

development and valuing of all perspectives. 

Conclusion 

When I began writing this thesis, it was my intention to begin a multi-perspective 

discussion of gay marriage that could result in a broader conversation of Queer equality. 

In researching different opinions, strategies, and theories of gay marriage, the three 

overarching groups discussed in detail in the previous chapters were revealed: the Liberal 

approach, the Critical Legal approach, and the Radical approach. These perspectives, 

when taken individually, are insufficient to conceptualize a strategy for Queer equality 

that is broad enough in scope to include the breadth of the community, in all its variation. 

Thus, a larger conversation must begin that includes multiple voices and strategies-even 

when these voices and strategies seem to contradict each other. Sandoval ' s theory of 

Differential Consciousness offers potential for a strategy that includes multiple voices 

and tactics working collaboratively, rather than oppositionally. Indeed, it allows for the 

inclusion of other perspectives and tactics that extend beyond the three groups included 

here. It offers the possibility to work creatively and imagine different ways to challenge 

oppressive and restrictive power structures and negotiate the social world. However, 

Differential Consciousness is certainly not the only possible theory for engaging and 

valuing multiple perspectives and tactics. This paper is merely the beginning of what I 

hope will be an ongoing conversation about Queer civil liberty, social equality, and 

liberation. 
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It is difficult to critique the effort for equal marriage rights because of potential 

backlash from the Queer community. The labels "deserter" or "traitor" so often 

accompany critics of current tactics for equality. However, it is necessary to voice the 

critiques, for when the critics and questions are silenced, the hope of conversation and 

generation of new ideas is stifled. Too often, we do not engage with those who hold 

differing opinions, except to argue our opinions even louder. If differing views are not 

acknowledged, let alone validated, is the movement for equality effective? Is it equality 

if some are left behind? Is the solution marriage, understanding the problems associated 

with the institution and the fact that not everyone desires admission? Or is the solution to 

fight against the institution itself, to broaden kinship and celebrate difference, 

understanding that so many desire the security, status, and acceptance marriage affords? 

No matter which singular approach is chosen, some will be excluded, silenced and left 

behind. Is that really equality? Can there be a different solution? These are the 

questions missing from the current conversation. It cannot simply be a matter of whether 

one is for or against gay marriage; it cannot simply be a conversation of whether legal 

rights can produce social equality, and it cannot simply be about whether or not marriage, 

as an institution, is problematic and limiting. The discussion must be broader. If we stop 

to take in the current social climate and conditions, we will see that we are standing on a 

precipice of social change; the conversations we have and the actions we take as a result 

of those conversations will shape our immediate futures. We do not have time to argue 

for one right answer that will serve only a fraction of the population it claims to 

represent. We are the authors of this moment in history, and it is our responsibility to 
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come together to write a future that will produce meaningful and positive change. The 

Queer equality movement must be reframed and reshaped to include multiple voices 

speaking on multiple fronts. There is room enough for everyone if everyone takes the 

time to listen to and engage each other. Let ' s change the conversation. 
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